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At the present writing the state legislature has not adjourned, but 
it is evident that the policy of the majority in the Senate and House 
(we refer to a majority of the political party in control) was in no 
mood to carry out in full the platform of the party, as enunciated at 
its state convention last fall. The Jersey City “Evening Journal” 
assigns as a reason, what it states to be a fact, that it is not the pro- 
vince of legislators to carry out platforms of any party but to exercise 
their independent judgment. “The people do not take these platforms 
seriously.” In other words, party platforms are made for the occasion 
and time only—to obtain votes—and not to be considered after an 
election. The Governor of this state takes another view. He holds 
that the platform of a party is binding upon all legislative members 
who are elected upon that platform, and that not to carry out the 
promises made to the voters before an election is dishonorable, and 
can only end in public revolt against any party which thus fails in its 
obligations. We think the Governor is right. The legislature was cer- 
tainly bound to do its utmost to put into effect what was promised to 
the people before the election of legislative members. As we well 
pointed out in our issue of November last, the two parties in this state 
were of unusual unanimity on certain leading questions. One was to 
favor, as the Republican platform put it, “a law providing for a com- 
mission with ample jurisdiction and power to enable it to regulate 
public utility corporations effectively and authoritatively.” Or, as the 
Democratic party put it, “with ample powers for the proper regulation 
of . . .. all public utility corporations.” The Republican party 
pledged itself to “needed reform in excise legislation ;” to such amend- 
ments of the primary laws as would give to the people a_direct pri- 
mary for candidates for all municipal county offices, including senators 
and assemblymen, and it was pledged to divorce local from general 
elections. How far these and other pledges are to be carried out still 
remains to be seen, but, as heretofore stated, the evidences of an intent 
to enact these and other important laws, known as reform laws, into 
full (not partial) effect, has not been made clear. 








98 THE NEW JERSBY LAW JOURNAL. 


In the matter of legislation concerning public utility corporations, 
it ought not to be stated broadly that there is only one side to the 
question. Our own views coincide with the platforms of the parties 
as they were declared last year, and are wholly in harmony with the 
views of the Governor, who sent a special message to the legislature 
urging them to pass some bill which would be adequate in its authority 
and scope, but without rate legislation at present. But lest our read- 
ers should not be informed of the objections which are put forth 
against any public utility law in New Jersey, we have quoted at length 
on another page from the address of Mr. Frank Bergen, the attorney 
of the Public Service Corporation of New Jersey, who made an address 
before the senate committee, urging that no bill be passed at the pres- 
ent session. Mr. Bergen has undoubtedly put in concrete shape what- 
ever is to be said against such legislation on behalf of the corporations 
to be effected by it. It is well to see both sides of a question before 
making up one’s mind on all the issues. Mr. Bergen holds that the 
state ought to “let well enough alone;” that all such bills are harmful, 
and simply “crystallize passion into statutes.” But we believe the 
public will not be induced to believe that there is not a measure of 
good far above that which may be evil in a commission (in every 
state) of private, reputable, level-headed citizens, who shall arbitrate, 
as it were, between the public on the one hand and common carriers of 
passengers or messages on the other. Other states have taken this 
view, and we believe with success. We do not enter into the question 
of whether the Public Service Corporation of New Jersey, or the Penn- 
sylvania Railroad, or any other public utilities company has heretofore 
been tyrannical over public rights, or has been unwilling to redress 
private wrongs. We simply need to take the broad ground that, 
whenever there are honest differences between these corporations and 
the people of the state, there ought to be a competent tribunal with 
ample powers to take hold of the matters in hand, and to adjust them 
to the satisfaction of both parties if possible, but certainly in the in- 
terests of the public at large. The state grants certain franchises to 
these corporations, and it should have some method of so far con- 
trolling them as to compel them to do what is right, and equally to 
prepare the public to abide by whatever decision they make. 


The “Central Law Journal,” in a recent issue, comments upon a 
recent suggestion of Governor Hughes of New York, that no lawyer 
should become a party to any case against the public interest; and 
also upon an article published by Mr. Frederick T. Hill, a lawyer and 
man of letters of New York City, in which the latter charges that 
“lawyers are coming to be looked upon by fair and broad-minded men 
as defeaters of the law and mockers of its majesty.” We agree with 
the “Central Law Journal” that “Governor Hughes was idealizing” 
when he made his suggestions. It is true that a lawyer cannot in 
justice to his client be always sure that his client’s case is not against 
public interest. It might seem to be against public interest and yet 
be right. We cannot go farther, however, and hold with Lord Erskine 
that it is “a solemn duty” of the lawyer “not to prejudge the case of 
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any man who might seek to retain his services.” If it be evident to 
him that the case presented is one which cannot stand in law, or is 
contrary to good morals, we hold that he ought not to accept the case, 
at least to the full extent of using every quibble and technicality to 
prevent in the trial of the cause the triumph of justice. And this 
brings us to the point of remarking, that Mr. Hill’s charges are neither 
wholly untrue nor new. Perhaps if Mr. Hill had specified locality he 
would have been nearer the mark. We believe it to be true that in 
some parts of the Union there are lawyers who are known “as de- 
featers of the law and mockers of its majesty.” The public have no 
confidence in them, and they are a menace to social order. Occasion- 
ally one such lawyer gets into the Tombs, or is sent to Blackwell's 
Island, or a similar penitentiary, but these instances are few. As a 
matter of fact, however, the majority of the lawyers of the present day 
size up well in moral tone and sense of justice with the lawyers of an 
older era. The bad lawyer is the exception; the honest lawyer is the 
rule. What is needed more than anything else in order to weed out 
the few attorneys who are unscrupulous, is a more determined effort 
on the part of the Bar Associations of many states to bring to book 
those members of the profession who are unworthy of their calling. 





The special committee of the State Bar Association on the Ju- 
diciary Amendments to the Constitution of this state, of which Mr. 
William M. Johnson, of Hackensack, is chairman, has issued a sum- 
mary of the reasons for the support of the amendments. These rea- 
sons are clearly stated, and it is hoped the matter will come before the 
people in due time for acceptance or rejection. That the adoption of 
the amendments would simplify the judicial system, not only in the 
various counties, but in the Supreme court, there can be no question. 
Our columns will be open to any temperate discussion of these amend- 
ments, and it is hoped that the Bar generally will take a determined 
stand for or against them, and, if against them, explicitly state their 
reasons. 


Somehow, when these Judiciary Amendments were before one of 
the two houses of the legislature during the last week in March, some- 
body had an amendment attached to them, so as to provide that Cir- 
cuit court judges, who may be acting as such when the amendments 
go into effect, shall be continued in office as Justices of the Supreme 
court. This, of course, is an unwise procedure. The reason for such an 
attachment to the proposed amendment is not far to see. It is to give 
advantage to one political party. We do not wonder that the com- 
mittee of the Bar Association in charge of the amendments announced 
its determined opposition to such a change in program, and the out- 
come of it will be awaited with interest. 


In commenting recently upon the changes made in the personnel 
of the judiciary of this state, we failed to say, what we intended to say, 
that ex-Supreme Justice Hendrickson made a mark while he was on 
the Bench and retired from it with the respect and approbation of all 
who knew him. We had previously commented, however, upon the 
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stand taken by him in Ocean county, that a public office must be ad- 
ministered with honesty and at least ordinary intelligence; that if 
public moneys were stolen they must be returned to the treasury; 
that public accounts must be carefully kept and accounted: for; and 
that graft, corruption or incompetence should not be tolerated in his 
Circuit without the offenders being brought to punishment. The 
county of Ocean owes a great deal to the firm hand of Justice Hen- 
drickson. In his position as public prosecutor, which he held for 
twenty years, he was fearless and indefatigable. He is now only 
sixty-five years of age, and we assume that he will not quietly retire 
from all participation in legal or public matters. We should be 
sorry, indeed, if this were so. 





We give in full elsewhere the cogent message of Governor Fort 
to the legislature upon the subject of the general revision of the laws 
of the state. It is most unfortunate that New Jersey, of all the states, 
should have a body of legislation largely consisting of amendments, 
published in a three or four-volume form, as has been proposed. No 
state in the Union has so many laws and with less need of them. 
Certainly a commission should be appointed with power to revise the 
general statutes of the state, so as to make of them a coherent and 
easily comprehended whole. The time is past for tinkering with them 
in the same manner as was done in the preparation of the compilation 
of the “General Statutes” of 1895. The Bar and the public are en- 
titled to something better, and the legislature should provide for it. 





We print elsewhere the text of the opinion in the case of the 
Knickerbocker Trust Company of New York City, in which Mr. Jus- 
tice Clark of the Supreme court fixed the amount of compensation of 
the receivers and counsel of the Knickerbocker Trust Company. These 
officials had brought about the resumption of business of the former 
gilt-edged Knickerbocker Trust and were decreed fees to the amount 
of $300,000. Newspaper comments upon the amount of these fees 
have been generally adverse. We doubt if they would have been so 
large in New Jersey. The public will feel that they are abnormally 
large; in fact, the general impression is that the courts in the state of 
New York, especially in the City of New York, are altogether too 
liberal in the apportionment of compensation to receivers. 





Mere possession of recently stolen goods is held, in State v. Brady 
(Iowa) 12 L.R.A.(N.S.) 199, not to be evidence of guilt of a burglary 
of the place where they were kept, unless it is shown that the burglary 
and stealing of the goods were part of the same transaction. The 
other cases on possession of recently stolen property as evidence of 
burglary are collated in a note to this case. 





The misconduct of a spectator, in open court, during the progress 
of a murder trial, is held, in State v. Wimby (La.) 12 L.R.A.(N.S.) 
98, to furnish no ground for the discharge of the jury, unless it is of 
such a nature as to necessarily influence the verdict of conviction. 
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(The following contains the essential portions of the speech of Mr. Frark Bergen, of Elizabeth, N 
J., on the Public Utility Bills then before the Senate Committee on Munici rporations, made 
March 2, 1908. It is commented upon elsewhere.—EDITOR. } a . . 


The Crimes Act will be much enlarged if any of these bills shall 
pass. Besides the law, orders of the commission become criminal stat- 
utes. Disobedience is a misdemeanor punishable by fine or imprison- 
ment. The guilty and the innocent are united in condemnation, and our 
captains of industry hereafter, if they dare to do anything, must work 
in the shadow of the penitentiary. I will read a paragraph or two 
from the bill introduced by the senator from Hunterdon. It is a 
valuable contribution to the literature of this discussion, because the 
senator states boldly and plainly what the other bills mean. Section 
64 of the senator’s bill is in these words: “64. The officers and direc- 
tors of all public utility corporations are hereby deemed and declared 
to possess and to have knowledge and notice of the various acts, deeds, 
conduct, commissions and omissions of all and singular, their super- 
intendents, managers, agents, servants or any other employees, so far 
and insomuch as any of such acts, deeds, conduct, commissions or 
omissions are or may be in any way related to the operation, manage- 
ment or control and conduct of any business or branch thereof engaged 
in or in any way carried on by any public utility of this state. Any 
violation of the several provisions of this act or any violation of any 
regulation, ruling, or order issued by the board, by any of the foregoing 
superintendents, managers, agents, servants or any other employees, 
of any public utility, shall be and the same are hereby declared to con- 
stitute the act, deed, conduct, commission or omission of the officers 
and directors of such public utility or utilities; and such officers and 
directors of such public utilities or utility shall be deemed and held 
responsible both criminally and civilly for any such violations, as 
aforesaid, and no plea of personal ignorance, nor actual personal ignor- 
ance of any such aforesaid violation or violations shall enable any of 
said officers or directors to escape any civil or criminal liability which 
may or which shall result by or through any violations of the several 
provisions of this act.” 

I am not willing to believe that the senator from Hunterdon ap- 
proves the barbarous scheme which is there outlined. Some one has 
imposed on him, or else he is joking with a serious matter. I do not 
like to believe either statement end would gladly pass over his bill in 
silence. All of the dreaded tribinals in history had this excuse—they 
existed in the dark ages of the world, or in times when reason had been 
set aside by frenzy. Their judges believed, or at least had the grace 
to pretend to believe, that their victims had been guilty of violating 
some law of God or man. This bill for the first time in the history of 
the criminal law states as plainly as language can express intention, 
that innocence shall not constitute a defense to a charge of crime. 
Hundreds of acts, no matter how trifling, that heretofore have been 
nothing but neglect or disobedience of orders issued in the course of 
business, are made crimes by these bills and the officers and directors 
of the corporations, which these bills make victims, are declared to 
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be guilty of crimes, although they knew nothing of the act or neglect 
which is said to constitute the crime. Who would dare to serve as 
a director or officer of one of these corporations if such a bill should 
pass, or who else would feel safe in a state where such a bill could be 
passed? 

I have spoken of the bill of the senator from Hunterdon as a 
valuable contribution to this discussion, because it indicates clearly, 
the spirit in which these bills are written. The same sentiment in 
more polished, but less candid, language pervades them all. The 18th 
section of the bill introduced by the senator from Essex proposes to 
revive the thumbscrew and the rack in a less repulsive form than in 
the olden days. I will not read it now. It undertakes to force citizens 
of New Jersey to become their own accusers. These bills, if they 
truly represent the dominant public sentiment of this country, would 
seem to indicate that we are entering upon a mild revival of the French 
Revolution. The wealthy and the prosperous are to be hunted and 
banished as enemies of the Republic. Innocence is not to be a de- 
fense any longer. All that the prosecutor will have to do is to prove 
that the defendant is a director of one of the corporations referred to 
in these bills, and that somebody else committed the crime, probably 
some one whom the defendant never saw or heard of. Indictment is 
to take the place of the guillotine—perhaps because our Committee of 
Public Safety think it more humane to blast a man’s reputation than 
to cut off his head. We have already made some progress in this 
revolutionary process. The Reign of Terror has been revived, and 
already extends over the industry and commerce of the country. 

It is conceded, I believe, that these bills are importations—not 
original compositions, and I do not wish for a moment to intimate 
that the senators who introduced them seriously entertain the senti- 
ments that they express. The senator from Essex wisely imported 
an interpreter to expound his bill—a confession that stands to his 
credit. 

These bills are drawn upon the theory that property owned by 
public service corporations is private for the purpose of taxation and 
public for the purpose of management and control. Under the pre- 
tense of regulation they propose to appropriate the property of the 
companies subject to their provisions. The value of property consists 
in its use, the control that the owner has over it and its income. If 
you must let another man control and use your property as he pleases, 
your legal title to it becomes merely a worthless shell. 

But we are told that it is proper for the state to confiscate property 
belonging to the class of corporations mentioned in these bills because 
they exercise franchises derived from the state. That claim cannot 
bear serious examination. A franchise is simply permission given by 
statute to establish and carry on a certain kind of business just as 
other kinds of business may be established and carried on under 
the common law. It is true the state can withdraw the franchise, al- 
though in view of the modern practice of accepting payment for fran- 
chises it would be an act of bad faith to do so, but the state cannot 
touch the remaining property. As all kinds of business are carried on 
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under the protection of the law, statute or common, and cannot be 
carried on otherwise, it would (if the argument I refer to is sound,) be 
an easy matter to appropriate or destroy all of the property in the 
state by simply refusing to protect it in the hands of its owners any 
longer. 

Let us press the argument a little further and see where it leads. 
If the state should disband its militia and all the police forces in the 
state, discharge all its constables and peace officers, and pass an act 
making it unlawful for a man to use a lock on the door of his dwelling, 
store or stable, or to employ watchmen to guard his property, the 
effect undoubtedly would be to destroy private property to such an 
extent that nothing really could be called private property except 
what a man might be able to protect by his own physical strength. 
The state perhaps has a right to do all these things just as it has a right 
to withdraw its protection from the money invested in the property 
of certain corporations, but there is no more justification for doing so 
in their case than in the case of farmers, merchants, manufacturers 
or owners of real estate. Many things are constitutional that are not 
expedient. But if this new theory of the ownership of property should 
be confined for the present to the property of corporations only, why 
sheuld it not be extended to the property of all corporations instead of 
afew? A very large part of the capital belonging to the people of this 
state is invested in corporations other than those mentioned in these 
bills. They also exercise franchises, and it is quite as competent for 
the legislature to force those corporations to dissolve or divide their 
property with the public as it is to require a street railroad company to 
do so. The argument contemplates anarchy. Of course the gentlemen 
who advocate these bills, having becn caught and confused by an eco- 
nomical whirlwind, do not clearly see where the course ends which 
they wish you to pursue. 

The moment legislation goes beyond regulation and assumes con- 
trol and management of property it to that extent appropriates the 
property and violates that provision of the constitution which declares 
that “private property shall not be taken for public use without just 
compensation first made.” ‘There is no exception to that wholesome 
provision. Again, it is said that legislation of this character is not re- 
stricted by the constitution but is justified by the “police power,” a 
strange growth that has enlarged on the body politic in recent years, 
capping the vitality of constitutions and statutes and the security of 
ali property. Mr. Justice Brewer of the Supreme court of the United 
States noticing this tendency spoke of it in a recent opinion as follows: 
“It seems to me that the police power has become the refuge of every 
grievous wrong upon private property. Whenever any unjust burden 
is cast upon the owner of private property which cannot be supported 
under the power of eminent domain or that of taxation it is referred 
to the police power, but no exercise of the police power can disregard 
the constitutional guarantees in respect to the taking of private prop- 
erty, due process and equal protection, nor should it override the 
demands of natural justice.” 
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Still again, we are told that as some of these franchises have turned 
out to be much more valuable than they were supposed to be when 
granted, or rather that the business established by the corporations 
holding such franchises has prospered more than was expected many 
years ago, therefore the state has a right to repudiate its part in these 
transactions and seize so much of the property as,represents the un- 
expected success. No state capable of realizing the turpitude of such 
an act will ever commit it. The state should indemnify corporations 
against loss, if it intends to appropriate a part of their profits. If 
the success of an enterprise using a franchise justifies the state in seiz- 
ing and appropriating the accumulated property or any part of it, why 
should not the government of the United States reclaim every acre of 
farm land and every building lot in the valley of the Mississippi. That 
land was either given by the government to actual settlers or sold for 
a dollar or so an acre. It is probably worth a hundred times as much 
today. A few years ago the late Henry George argued with much 
skill that the increased value or “unearned increment” of real estate 
belonged to the public, but he never pursuaded any state to seize it. 
The same policy when directed against corporations and supported by 
weaker arguments does not seem to be quite so shocking. 

Look around the state for a moment and see the consequences 
of the agitation that has for its object such legislation as this. There 
is not, so far as I know, anywhere in the state, a single business enter- 
prise or plant worth speaking of, now in course of construction, that 
would, if it existed, be subject to any of these bills. Nothing of the 
kind has been commenced within two years; not a new gas, electric 
light or water works or street railroad, not even a steam railroad, has 
been planned and commenced within that time; and improvements 
and extensions of existing plants of that character have been stopped 
or restricted within the narrowest possible limits. Why has this 
creeping paralysis extended all over the state? Because those having 
money to invest realize the danger of investing in a corporation that 
can be bled pale by taxation and have its income reduced by so-called 
regulation to an amount not much, if anything, above what its cus- 
tomers wish to pay. No business can be carried on successfully on 
such terms. 

While the preaching of these incendiary doctrines frightened and 
injured only the millionaires riding in their club cars and in Pullmans, 
the people were taught to rejoice as they saw the mighty falling. 
By and by, when the stress of commercial and industrial disaster be- 
gan to press heavily on the commuters and the plain people, we were 
assured that only the wealthy wicked had any real or just cause of 
alarm; but now, when thousands of locomotives and freight cars are 
rusting on the side tracks and gravel trains have come in and dis- 
charged their crews, we are comforted with a strange application of 
Lincoln’s inspired utterance that the judgments of the Almighty are 
just and righteous altogether. 

The good sense of the legislature of this state has heretofore 
been a sufficient protection against legislation of the kind proposed; 
althought we are not without a little experience. In the year 1892 
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an act was passed to create an electrical commission. In print it looks 
as well as any of these bills now pending; but it was not so comprehen- 
sive, as it applied only to companies engaged in the electrical business. 
Still, it reads as if it had been written by a strong committee of the 
best friends of the people. I will not stop to relate its history or its 
reputation except to say that it became one of the most odious 
scandals of that scandalous age. Statutes like that were called 
“dandy” legislation in the political jargon of the day. It was passed a 
year before the race track laws appeared on our statute books, and 
repealed the same day when they were repealed. You may find the 
four repealers printed closely together in the early pages of the 
pamphlet laws of 1894, 

The young gentlemen who are urging the passage of these bills 
do not remember that legislatures, such as now sustain the state, have 
not always controlled its destiny. They have forgotten the history 
of the early nineties, and that history has a bad habit of repeating 
itself. There is not a single safeguard in any of these bills that cannot 
be swept away in twenty-four hours, and such things have been done 
more than once in this very building. Do you wonder, therefore, that 
imen interested in the character and prosperity of the state are thought- 
ful and anxious? 

It is nearly always unwise to crystalize passion into a statute. 
Twelve years ago an act was passed making it a criminal offense for 
any street railroad company to carry freight or express matter on its 
cars except those companies that were already engaged in that occu- 
pation. Ten years later an act was passed to authorize the carrying of 
freight and express matter on trolley cars after obtaining consent of 
the municipalities along the line. No trolley company except one has 
attempted to operate under that act, and the benefit that the people of 
the state might have obtained by a wise treatment of the subject has 
been lost for a dozen years, and no one can tell when, if ever, that 
convenience will be obtained. Again, two years ago a bill was passed 
to limit the term of franchises granted to public service corporations 
to a period not exceeding twenty years, or forty when approved by a 
popular vote. The next legislature passed another bill to extend the 
term for which such franchises might be granted in certain localities 
to fifty years. In the haste of its passage its constitutional defects 
were not observed, and another bill is now pending to accomplish 
the same purpose in a constitutional manner. Another act was passed 
a year or so ago to prohibit the issue and sale of securities of such 
corporations except on certain terms, and the first bill passed by the 
present legislature is a relaxation of the rule therein laid down. I 
mention these instances, not to condemn their purpose, but to point 
out the error of passing bills affecting the vital interests of the state 
without the most careful deliberation. The people of New Jersey 
may count themselves very fortunate indeed that our legislature dur- 
ing the past few years, while this plague of hysteria has been raging 
throughout the country, has refused to be swept off its feet, and there- 
fore we have as yet but little crude and vicious legislation on our 
statute books. 








106 THE NEW JERSEY LAW JOURNAL. 


The advocates oi these bills, however, seek to justify their position 
by reference to the so-called Hughes bill enacted by the legislature of 
New York about a year ago. The effect of that statute and its value 
to the public are slowly coming to be understood. It was written by a 
young man named Huffcut, who, I understand, never had the slightest 
experience in the organization, construction, maintenance or operation 
of any of the plants of corporations with which the law deals. The 
technical education and skill required for that purpose and which have 
been acquired by a generation of experience through failure and suc- 
cess were entirely unknown to him. His knowledge of such matters 
had been obtained entirely from books stacked on the shelves of the 
library of Cornell University. While his bill was pending in the legis- 
lature of New York his mind gave way under the strain, and one night 
on a trip by boat from Albany down the river he committed suicide. 
Subsequently the bill was tinkered into a little better shape than that 
in which he had left it and hastily passed. The rushing sentiment at 
the time did not permit rational and deliberate discussion of its scope 
and probable effect. Two commissions were appointed under the 
law, consisting, no doubt, of the best men whom a high-minded and 
transcendental governor could impress into the public service. One 
of those commissions began operations in the City of New York and 
shortly precipitated a great street railroad system into the hands of 
receivers, destroying the remaining credit of the company and giving 
it another excuse for failing to cope successfully with an impossible 
problem. Already a very liberal transfer system which existed in New 
York is being restricted by the breaking up of the system of street 
railroads that was controlled by the operating company. This, Mr. 
Strong admitted the other day in a subdued tone, is part of the price 
that the people must pay for the pleasure of seeing the company in 
the hands of receivers and its securities sinking out of sight. The 
commission operating in the city has unearthed and republished a great 
deal of scandal, sparing neither the living nor the dead; but the sub- 
stantial benefit that the people looked for from that legislation is still 
invisible. The commission is entitled to credit only for the improve- 
ments in the service since their appointment which the company 
would not have made if the commission had not interfered. I am in- 
formed that not a car has been purchased by the company since the 
commission was appointed; not an improvement made that had not 
been planned before. We all know that the transportation system in 
New York has been a constant evolution of improvement, from the 
old Broadway stages and the horse cars lighted by lamps, carpeted 
with wet straw, and not heated at all, (taking forty-five minutes to 
run from the City Hall to lorty-second Street) to the electric street 
cars, clevated railroads and subways of the present day. Those im- 
provements were made by the companies, and the process of im- 
provement seems to have been stopped instead of expedited by the 
commission. It is true that about a million and a quarter dollars have 
been expended by both commissions, and I am told that more than a 
million and four hundred thousand have been called for to continue 
their campaign for another year. I[ shall not characterize their work 
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—no doubt a little more experience will do that sufficiently. The pub- 
lic has gained nothing, the holders of the securities of the company 
have suffered seriously; and the rascals who plundered its treasury 
are still at large. 

One of the gentlemen who were here recently advocating the pas- 
sage of these bills seemed to rejoice that the street railroad system of 
New York was in the hands of receivers and that other companies in 
the same class were also in that predicament. He seemed to think 
that destruction and bankruptcy are among the legitimate purposes 
of such laws. They certainly have that effect. Within the past few 
days applications have been made to the Court of Chancery of this 
state for the appointment of receivers for three trolley companies 
engaged in constructing a line diagonally across the state from Cam- 
den to Elizabethport. We are obtaining some of the benefits of this 
kind of legislation even before any of these bills are reported for 
passage. 

There is not now, and there never was, in this state any genuine 
public sentiment demanding the passage of such bills as these. The 
bills, artificial sentiment and all, are importations. They are aimed at 
abuses that no longer exist and at methods that are no longer prac- 
ticed. There is not a single promoter, as far as I know, now roaming 
about the state plying his calling. No one is soliciting a so-called 
franchise from any municipal body to construct, or even to extend 
any plant operated by companies that are referred to in these bills. 
All we ever needed in this state was a wisely drawn statute regulating 
the issuing of securities by public service corporations. Experience 
has shown elsewhere, and would show here, that the operation of such 
properties cannot be carried on successfully by the dual control of a 
commission and a board of directors. We were taught long ago that 
no man can serve two masters. Neither can a corporation. 

When the people of this state really desire the passage or are 
opposed to the passage of a bill considered important they come to the 
state house and express their views. When they care nothing about 
it they stay away. ‘There are at this moment at least one thousand 
citizens crowded in the assembly chamber and about its doors discuss- 
ing a bill in which the people are interested. Who have been here 
advocating the passage of these bills? I have not observed a single 
representative of the farmers or manufacturers, or of the mining in- 
terests of the northern part of the state, or of the glass industries of 
South Jersey. No one has been here representing the dairymen or 
fruit-growers or market gardeners. No one in a word who is exten- 
sively engaged in shipping freight or produce on the steam railroads 
has appeared to state a grievance or to ask relief. Their absence seemed 
to me to be a most impressive tribute to the fairness and liberality 
with which the steam railroad companies conduct their business in 
this state. Nor did I see any one here representing the commuters, 
who patronize the steam railroads so extensively. They are intelli- 
gent and critical people, and if they had any substantial grievance, I 
am sure they would have been here to tell you all about it. There was 
no one here complaining that a freight rate or a passenger rate now 
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in force in New Jersey is unjust or excessive—not one. And no one 
was here complaining of rebates or of unjust discrimination. The 
passage of these bills has been advocated for the most part by half a 
dozen junior members of the Bar who spend their idle hours (as I did 
years ago) dabbling in politics. They did not represent, and I do not 
suppose they will pretend to represent, the agricultural, commercial, 
industrial or financial interests of the state, and it is with those in- 
terests that these bills propose to deal in a most radical and de- 
structive manner. I have no interest whatever in the steam railroads 
of this state. * * 

I represent especially the Public Service Corporation of New 
Jersey, which was formed about five years ago for the purpose of 
providing additional capital immediately needed in large amounts to 
reconstruct, better equip and extend large systems of street railroads 
and gas and electric properties. That company has never put one drop 
of water in its stock or in the stock of any company which it controls. 
The par value of its shares is $100, and $100 in cash have been paid into 
the treasury of the company for every share of stock that has been 
issued. Since that company obtained control of the street railroad, 
gas and electric properties I have referred to, it has expended tens of 
millions in their betterment. It has twice raised the wages of its em- 
ployees on its street railroad system without solicitation—without 
asking—simply to aid them to meet the increased cost of living which 
we all know has occurred in recent years. During the same period the 
price of gas and electricity has been repeatedly reduced in many parts 
of the state, and trolley fares also, notwithstanding the increase in 
the cost of fuel and raw material, which the company needs in large 
quantities in the conduct of its business. Millions have been spent, 
and millions more are needed to put these properties in a more satis- 
factory condition in order that they may render better service to the 
public and become more valuable to their owners. The companies con- 
trolled by the Public Service Corporation pay a little more than $1,- 
000,000 annually in taxes. They employ more than 8,000 citizens of 
New Jersey, and pay out daily in wages the sum of $22,500; more than 
$600,000 every month and over $8,000,000 a year, and the other com- 
panies that would be affected by these bills pay out still larger sums 
to a still larger number of our citizens. * * 

I am convinced that the wisest course for the legislature to pursue 
would be to lay all of these bills aside for the present until we find 
out what real benefit, if any, the people of other states shall obtain 
from similar laws which they have passed. That course would save at 
least one hundred thousand dollars the first year, according to the 
estimate of General Congdon. Besides, it would save and enhance the 
state’s reputation for sanity and conservatism. A year or so hence 
we will be able to see more clearly what value there is in legislation 
of this character, and then if we still think that we must copy from the 
law books of other states we can at least have the satisfaction of 
copying their wisdom and not their mistakes. 
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wii as ~4 pn yh dieny tof tiline November 19, 1907, delivered by Hon. 

The committee in charge of the program suggested that I talk to 
you this evening upon the new Practice Act or some other topic espe- 
cially pertaining to the work of my court. For various reasons I do 
not care to talk at length upon the Practice Act. We do not know 
very much about it now, and a little later your experience will be so 
enlarged that there may be no necessity of talking. Perhaps, however, 
it will be in keeping for me to say in passing that every material change 
made by that act affecting the jurisdiction of the courts of review in 
this state has lessened the responsibility and dignity of the Appellate 
courts and added unnecessarily to the work of the Supreme court. 
Any legislation which lessens the finality of the decisions of the Ap- 
pellate courts is, in my judgment, unwise. 

Many questions touching the work of the Supreme court might 
interest the members of the Bar, and I shall always be glad to talk on 
any branch of that subject, as there is nothing secret about our meth- 
ods of work. While the business is steadily increasing it may be of 
interest to state that there were fewer undisposed of cases at the be- 
ginning of last October term than before in years. I am aware also 
that there is a very general feeling that the Judges of the Supreme 
court should remain together at Springfield for at least ten months a 
year. No doubt the ideal way of deciding a given case is for it to be 
considered carefully and thoroughly by all the court before the opinion 
is written, and if necessary from time to time while the opinion is being 
prepared. Before that can be done, however, the cases appealed to 
that court must be greatly lessened in number. From a somewhat 
careful investigation of the subject I believe that the methods used in 
preparing opinions by the Illinois Supreme court will compare favor- 
ably with that of the other state courts of last resort. 

Be that as it may, instead of talking about our methods of work, I 
thought it might be appropriate for me, to-night, to turn the tables, 
as it were, and talk about your methods of work before that court, and 
make some suggestions on a topic that may be of immediate, if not 
lasting, benefit. I know of nothing that will aid that court more in 
reaching proper conclusions than to have the right kind of oral argu- 
ments. I speak with some hesitation on this point, because I am 
aware that no two men talk in exactly the same way, and that no 
absolute rule can be laid down to govern in such matters; I believe, 
however, that if a few general rules were observed by the lawyers that 
court would thereby be greatly aided. In an oral argument one of the 
first things is to state clearly but briefly what the case is about and the 
points of dispute. It has not been infrequent since I have been on that 
Bench for a lawyer to be asked after he had talked for twenty minutes 
or more, “Won’t you please tell the court what the case is about ?” 
With fair oral arguments there is very little danger of the court being 
wrong on the facts. Do not, however, try to state all the details. 
Give the mountain peaks, or, if you have time, the hilltops, but do not 
attempt to paint into the picture the valleys, rivers, villages, farm 
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houses and woods, and the cattle peacefully grazing; leave that to be 
filled in by the court. State the essential facts and then make your 
application of the law. If the case has been to the Appellate court 
and the facts are correctly stated in the opinion of that court there is 
little need of spending time on the facts. 

It is not lack of ability that causes poor oral arguments as much as 
it is lack of preparation. Gentlemen of the Bar, it is unjust to your- 
selves and unfair to that court, overcrowded as it is with work, for 
you to come before it with as little preparation as you would make to 
argue a case before one of the old-time justice courts. Many times 
lawyers seem to have made no special preparation; they take their 
printed briefs, hunt up a point, read what the brief has to say about it, 
and then hunt up another point. Frequently they read at length from 
their briefs and abstracts. The court can do that much more rapidly 
and to better advantage. Oral arguments should be oral in the truest 
sense of the term; not necessarily oratorical flights, but a plain, 
straightforward statement of the issues. Do not read from the briefs 
or abstracts unless there is something in the identical words you wish 
to comment on. If there be a pleading or indictment that is criticised, 
or a part of an ordinance or law that is under consideration, it may be 
necessary to read the exact language; if so, read the meat of the ques- 
tion, but do not put in the non-essentials. Leave out all the whereases 
and dates when they have no special bearing on the point under dis- 
cussion. To do this it is necessary for you to prepare. This same 
suggestion applies with great force to the reading of law to the court. 
Few use law books to advantage in such an argument. It can only be 
done by having the portion of the book marked so it can be read at 
once without delay—knowing where to begin and end. You should 
be able to state the point of the decision much more quickly than you 
can read it from the opinion. If you have not prepared you are cer: 
tain to read many things that are not essential to the point under dis- 
cussion. But you say, “The time allowed for oral arguments, an hour 
on a side, is entirely too short.” I am convinced that there is not five 
per cent.—hardly one per cent.—of the cases that come before my 
court that cannot have the salient facts, with the proper application of 
the law, forcibly called to the attention of the court in one hour’s argu- 
ment on aside. Rarely ought more than one lawyer to make an argu- 
ment on the same side. With few exceptions, when that has been 
attempted, even if the topics have been divided, both lawyers discuss 
the same points. 

It is a mistake to make many quotations or cite many authorities; 
this also is becoming one of the most serious faults in the printed 
briefs. Quoting at length from decisions, especially the Illinois deci- 
sions, and the citation of numerous authorities, greatly adds to the 
work of the court without corresponding beneficial results. The court 
is certain to examine the authorities in point that you cite without their 
being quoted from at length. 

The most successful oral arguments, since I have been in that 
court, have been made by those who have had before them a few head 
notes so as not to miss the chief points they wish to impress upon the 
court. Do not come witha set speech. That is not the kind of speech 
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to make on such an occasion. With such a speech if questions are 
asked, a young lawyer, and sometimes an older one, is apt to be so 
disturbed by the interruption that he finds it difficult, if not impossible, 
to get back again to his line of argument. An ideal oral argument 
should not be written out and learned by rote, but should be so thor- 
oughly prepared as to the main facts and the application of the law 
that the speaker can begin and end anywhere. 

The time allotted for oral argument is not yours alone; that hour 
belongs not only to you but to the court, and to a very busy court. 
The oral argument that will be of the most assistance to the court— 
and that is the purpose of an oral argument—will be short and pointed. 
lo make such an argument there must be careful preparation. I 
might suggest here if you want shorter opinions from my court, you 
must so change the law that the court will have more time to give to 
the individual case. I do not want you to understand that oral argu- 
ments are always dry or tiresome; often to the contrary. Not long 
since a young man ended his first oral argument—remarkable for its 
simplicity and frankness—with something like these words: “I am now 
going back home satisfied that everything will turn out all right; if it 
doesn’t we will still respect and reverence the court.” Seriously, gen- 
tlemen, that is the feeling we would like you to have for that court. I 
know that there is a belief among the older members of the Bar that 
there are no such judges now as Treat, Trumbull, Breese, Scholfield, 
Caton or McAllister. May I be pardoned for saying that there have 
been judges in that court in recent years—and some who are now my 
associates—whose names in the years to come will be placed side by 
side with those other great names that in the past have made that court 
illustrious. 

Members of the Bar, without your co-operation and assistance, the 
courts can accomplish little. Some time when you have the patience 
and I the opportunity I may talk to you of the best plan to legislate 
in order to assist the work of the Supreme court. Whether such legis- 
lation should be for the purpose of lessening the number of cases (this 
can be brought about without an amendment to the constitution) ; by 
increasing the size of the court; by dividing it into branches; by creat- 
ing commissions, or by some other plan, can only be decided after a 
careful investigation. In the meantime, without feeling or captious 
fault-finding, let us work together for the best results. Criticise if you 
will, but let us have sane criticism after you have the facts. If the 
necessary changes be made it must come through the leadership of this 
or some other similar organization. In no other way can we obtain 
the co-operation of the members of our profession in this great state. 
If this association will work along any of these lines with the same zeal 
that has been manifested by its present officers, good results will ulti- 
mately follow. Do not be discouraged if the necessary changes are 
not brought about quickly. New forms of government.are not created 
in a day—often generations are required. 

We are all proud of our profession and its teachings. The law 
knits together and holds safely the great forces of civilization. It 
grows with our growth, ever adapting itself to our needs; it follows, 
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pamphlet laws of 1871, page 88, composed of the late Chief Justice 
Mercer Beasley, Justice David A. Depue, of the Supreme court, and 
Mr. Cortlandt Parker. They were given powers by that statute to 
revise, simplify and reduce the body of the statute law. 

“To practically republish the general statutes of 1895, together 
with the addition of the session laws passed since that time, is, to my 
mind, an expenditure of the public funds without justification. It 
now looks as if the cost to the state for contracts for printing, for the 
services of the commissioners and their assistants, and the volumes 
which the state has agreed to take under the act of 1904, might reach 
the sum of fifty thousand dollars before the matter is concluded. [or 
this expenditure I am utterly at a loss to see any advantage to the 
state. The Bar is not demanding it, the courts are not demanding it, 
and the people will get no benefit from it. 

“If we are to have such an expensive revision of the statutes, it 
should be done under a commission who will agree to devote their 
entire time to it; who shall be paid an annual compensation for their 
service, and who will give us a reduction in the body of the law that 
will inure to the benefit of the profession and the people of the state. 

“T recommend, therefore, that the act of 1904 be at once repealed; 
that the governor, comptroller and treasurer be authorized to adjust 
any expenses heretofore incurred under that act, and report to the 
legislature such payments as should be made for services heretofore 
rendered or on contracts or engagements already entered into. 

“To this end, therefore, 1 recommend the passage of an act sim- 
ilar to the act found in the pamphlet laws of 1871, page 88, and the 
appointment of such a commission as therein provided for to revise 
the general statutes of the state. They should be able, with constant 
attention to this work, to complete this revision ready to be acted 
upon by the next session of the legislature. 

“The body of our law is already excessive. It can be greatly 
reduced, and under able revisers, such as those who were appointed 
under the act of 1871, good results can be obtained. 

“IT recommend the authorization of the appointment of such a 
commission.” 





A physician suing for the value of services rendered is held, in 
Leggat v. Garrick (Mont.) 8 L. R. A. (N. S.) 1238, not to be bound, 
in the first instance, to show that he had a license to practice medicine. 





MINARD v. DOVER, R. & P. O. GAS CO. 
(N. J. Supreme Court, March 6, 1908.) 


1. Criminal Law—Prosecution the day, month and year of the 


before Justice—Complaint—Sum- 
mons.—In a proceeding before a 
justice of the peace for a violation 
of section 33 of the fish and game 
act (P. L. 1903, p. 534), it is not 
essential that a special note shall 
be indorsed on the complaint of 


institution of the action, or that 
upon the summons shall be in- 
dorsed the name of the party who 
prosecutes and the title of the 
statute upon which the action is 


founded. 
” $i 
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2. Same—Record—Certiorari.— 
In a proceeding before a justice of 
the peace for a violation of section 
33 of the fish and game act (P. L. 
1903, p. 534), the evidence return- 
ed by the justice, as a part of his 
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conviction, and not required to be, 
under the prescribed form, and 
not returned pursuant to any rule 
of this court, is not a part of the 
record, and will not be considered 
by the court. 


transcript, not embraced in the 


Prosecution by Charles Minard, fish and game warden, against 
the Dover, Rockaway & Port Oram Gas Company. From a judgment 
of conviction, defendant brings certiorari. Affirmed. 


Argued November Term, 1907, before SWAYZE and TRENCH- 
ARD, JJ. 


Mr. B. W. Elliott, for prosecutor. 
Mr. Robert H, McCarter, Atty. Gen., for defendant. 


TRENCHARD, J.: The defendant, the Dover, Rockaway & 
Port Oram Gas Company, was convicted by a justice of the peace of 
a violation of section 33 of the fish and game act approved April 14, 
1903 (P. L. 1903, p. 534), for allowing refuse from its gashouse in 
Dover to flow into Rockaway river. 

The prosecutor assigns and argues many reasons for setting aside 
the conviction, but they may all be resolved into two: (1) That the 


complaint and summons were not indorsed as is. required in suits by 


common informers, under section 219 of our practice act (P. L. 1903, 
p. 594); and (2) that the conviction is not warranted by the evidence. 
With respect to the first reason, it will be observed that the section 
of the act alleged to have been violated provides only a penalty of 
$100 for its violation. The proceeding is, therefore, a civil action. 
Brophy v. Perth Amboy, 44 N. J, Law, 217; Pa. R. R. Co. v. N. J. So- 
ciety, 39 N. J. Law, 400. 

The proceeding is not, however, governed by the provisions of 
the practice act as to common informers, but by the fish and game 
procedure act of 1897 (P. L. 1897, p. 109), the first section of which 
provides that all penalties for violations of any of the fish and game 
laws of this state, whether general or special, shall be recovered in 
accordance with the provisions of the act. Section 2 of this same 
act, as amended in 1905 (P. L. 1905, p. 183), confers jurisdiction upon 
justices of the peace, district courts and police magistrates to try 
and punish any person or corporation accused of violating any of the 
fish and game laws. Section 3 authorizes the issuance of a warrant 
to any constable, etc., to bring the defendant before the justice, etc., 
for a hearing, in a summary way, whereupon, if the defendant is con- 
victed, a penalty is imposed, on failure of payment of which the jus- 
tice is empowered to commit to the county jail for a period not ex- 
ceeding 90 days. The fourth section provides for a summons, where 
a corporation is the defendant. The fifth section authorizes any con- 
stable, etc., to arrest any offender, without warrant, for violation done 
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within his view, and to take him before the justice, who proceeds to 
hear and determine in a summary way the guilt or innocence of the 
person, after receiving a complaint from the officer. The sixth sec- 
tion provides that the prevailing party shall recover costs, which costs 
are to be the same as in the small cause court. The seventh section 
provides for an adjournment, and for the taking of a bond. The ninth 
section provides for an appeal to the common pleas, upon giving no- 
tice and a bond. The tenth section requires the magistrate, when an 
appeal has been taken, to send all papers, together with the transcript 
of the proceedings, to the common pleas, which court is to hear the 
appeal in the same way as the case was heard before the magistrate. 
The eleventh section provides that the fish and game protector, fish 
and game wardens, and deputy fish and game wardens should have 
the power and be entitled to the same fees for services of process as 
constables in the small cause court. The fourteenth section provides 
for the docketing in the office of the clerk of the Circuit court of any 
judgment obtained under the provisions of the act. The sixteenth sec- 
tion provides that all proceedings for the recovery of penalties should 
be entitled and run in the name of the state of New Jersey with one 
of the fish and game wardens, etc., as prosecutor. The above refer- 
ences to the procedure act of 1897, supra, are given for the purpose 
of showing that it provides for a summary proceeding before a a mag- 
istrate, and that its provisions are in no wise similar to the act referred 
to in White v. Neptune City, 56 N, J. Law, 222, 28 Atl. 378, where the 
statute empowered a justice of the peace of the county to issue process, 
to hear the testimony and give judgment. It is readily observable 
that the statute referred to in White v. Neptune City failed to pre- 
scribe the machinery for a summary proceeding, and that therefore 
the action must have been before a justice of the peace holding the 
small cause court. The fish and game procedure act, however, as 
has been seen, does provide the necessary machinery. The citation 
of a few cases, however, will suffice to show that this is a summary 
proceeding before a magistrate. 

In Hoeberg v. Newton, 49 N. J. Law, 617, 9 Atl. 751, which was 
an action for the recovery of a penalty for violation of the oleomar- 
garine act of 1886 (P. L. 1886, p. 107), which act authorizes any dis- 
trict court in any city, and every justice of the peace in any county, 
on receiving an oath or affirmation of the violation of the law, to 
issue a warrant, and, upon the return of the same, to hear testimony, 
and to determine and give judgment in the matter without the filing 
of any pleadings, the Supreme court, in an opinion by Mr. Justice 
Dixon, held: “The proceedings under this statute belong to the class 
styled ‘Summary.’ They are to be instituted before a single mag- 
istrate, for the violation of a police law. No pleadings are necessary 
except the sworn complaint on which the process issues. On return 
of the process the matter is forthwith triable before the magistrate 
without a jury, and on conviction the defendant’s goods, chattels and 
person may be immediately taken for the penalty, which, on receipt, 
goes into the state treasury. Under it a man may be convicted and 
imprisoned in execution within 24 hours after the alleged offense, 
without a trial by jury. Such aconviction is summary. * * * ” 
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In Feigen v. McGuire, 64 N. J. Law, 153, 44 Atl. 972, which was 
another conviction of violation of the oleomargarine act, the Supreme 
Court held: “The proceeding provided by the tenth section of the 
statute for the punishment of violations of its provisions is author- 
ized to be taken before a justice of the peace; but such proceeding 
is summary in its character, and is had before such justice as a mag- 
istrate, and not as a judge sitting in the court for a trial of small 
causes’”—citing Hoeberg v. Newton, supra. 

In Orange v. McGonnell, 71 N. J. Law, 418, 59 Atl. 97%, Mr. Jus- 
tice Dixon held that: “In all actions before inferior magistrates upon 
penal statutes or ordinances, if the proceedings be summary, that is, 
without a right to trial by jury or an appeal, a record must be made, 
showing all the requisites of a legal trial, conviction and judgment, 
and this, whether the action be in debt, or trespass, or on mere com- 
plaint. (Citing cases.) The charter of Orange provides that actions 
before the police justice shall be regulated, as nearly as may be, by 
the act constituting courts for the trial of small causes, which gives 
the right to trial by jury and an appeal, and this would take the ac- 
tions thus regulated out of the class of summary proceedings.” 

The fish and game procedure act of 1897 permits no trial by jury, 
the magistrate being required to proceed in a summary way to hear 
and determine the guilt or innocence of the person accused (section 
3); but an appeal is permitted to the common pleas (section 9), which 
appeal is to be heard in the same way and manner as the case was 
heard before the magistrate, to wit, without a jury (section 10). 

See, also, Preusser v. Cass, 54 N. J. Law, 532, 24 Atl. 480. In 
this case the Supreme court noted the fact that in a summary pro- 
ceeding the magistrate keeps a record, and not a docket, as is re- 
quired in the small cause court. 

That the provisions of the common informer act, to be found in 
section 219 of our practice act of 1903 (TP. L. p. 594), have no appli- 
cation to proceedings for the recovery of penalties before magistrates, 
clearly appears from the cases of Johnson vy. Barclay, 16 N. J. Law, 
1, and Williamson v. Middlesex Common Pleas, 42 N. J. Law, 386. 
In Johnson vy. Barclay the objection was that the title of the statute 
under which the conviction took place and the name of the prosecutor 
were not indorsed on the summons. Chief Justice Liornblower, how- 
ever, held that: ‘Such indorsements were not necessary. The pro- 
visions of the act relative to suits by conimon informers do not apply 
to this case. Its application, by the terms and the whole tenor of the 
act, is limited to cases where the common informer is plaintiff on the 
record, where there is a regular suit or action at law, and where judg- 
ment is to be given for or against the plaintiff.” 

It is to be borne in mind that this is not an action of debt. Had 
the proceedings been directed to be by an action of debt before a 
justice of the peace, the designation of such a justice of the peace, 
the designation of such a justice necessarily would mean a_Justice 
sitting in the court for the trial of small causes. See.Grecley v. Passaic, 
42 N. J. Law, 429. From the foregoing it seems clear that the present 
proceeding was before a justice of the peace silting as a magistrate, 
and that the provisions of the common informer act do not apply to it, 
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With respect to the second reason assigned for reversal, the de- 
fendant has also brought up with this certiorari all the evidence taken 
before the justice of the peace. This is erroneous, as the legislature 
in 1905 (P. L. 1905, p. 184), prescribed the exact form of convictions 
under the fish and game law. The evidence thus brought up is not 
embraced in the conviction, and is not required to be under the pre- 


scribed form. Nor is it here pursuant to any rule of the court. 


The 


evidence not being properly a part of the record, we cannot examine 
it. Board of Health v. Rosenthal, 67 N. J. Law, 216, 50 Atl. 439. 
There being no error in the proceedings, the conviction is affirmed, 


with costs.—(68 Atl. Rep. 912). 





MISCELLANY . 


STATE NOTES. 


Mr. Edward A. Day of the Essex 
Bar, has had printed a paper read 
by him at a recent dinner of the 
Fortnightly Club of Newark, and 
also before the New Brunswick 
Historical Club, on the election of 
United States Senators, taking 
the ground that the present sys- 
tem should be retained. 

Chief Justice Gummere, on 
March 31, appointed Assistant 
Prosecutor Wilbur A. Mott as the 
successor of Prosecutor Henry 
Young, who died on the 30th. The 
Governor subsequently appointed 
him to the office. 

Senator Everitt Colby was ad- 
mitted to the N. J. Bar at the 
February term and has opened 
offices in Newark, 


NO MORE VERBAL OPINIONS. 


Chief Justice Gummere an- 
nounced at the February term of 
the Supreme court that hereafter 


no verbal announcements of 
opinions will be made from the 
Bench. This new rule abrogates 
a custom which is probably as old 
as the court itself. 

It has been the custom on the 
Monday following the opening of 
each term of the court to read 
opinions in cases argued at pre- 


ceding terms. Of late years, how- 
ever, the opinions have become so 
numerous that the reading came 
almost a matter of form and in 
many instances consisted of a bare 
announcement of the results of 
the decisions. In some of the 
more important cases the justices 
would read the syllabus of an 
opinion, while in others they gave 
a brief outline of the saliant fea- 
tures of the decision. 





A CURIOUS SUMMONS. 

It hardly seems possible that a 
New Jersey justice of the peace 
could issue a summons without 
naming any county; demanding 
$300; making the return day more 
than fifteen days from the date 
of the summons and stating the 
cause of action in the manner de- 
scribed below, but such is the 
case. The following is an exact 
copy, except that the actual names 
of places and persons are sup- 
pressed, which was recently is- 
sued in this state: 

“County, SS.: The State of 
New Jersey, to any constable of 
said county: Summon To the 
Supervisor of the R. R. Co., N. J., 
personally to be and appear be- 
fore this subscriber, one of the 
justices of the peace of this coun- 
ty, at my office, in the Town of 
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A., of Township of W., on Mon- 
day, the 5th day of August, one 
thousand nine hundred and 7, at 
10 o'clock in the forenoon, to an- 
swer unto T.C. of R., Co. N. J., 
in an action of Two claims, Loss 
of Berry patch for 300 dollars. 
“Given under my hand and seal 
this 20th day of July, A. D., one 
thousand nine hundred and 7.” 
[Signed by the Justice]. 


N. J. BAR EXAMINATIONS, FEB- 
RUARY TERM. 





ATTORNEYS’ QUi STIONS, 


1. (a) Can the legislature abol- 
ish the Court of Chancery and 
confer its powers on any other 
court? (b) Can it abolish the 
office of vice-chancellor? 

2. A corporation owned lands. 
A, Bb and C were the officers and 
directors and only stockholders of 
the company. By a conveyance in 
which the three were named as 


grantors, they purported to con- 


vey the lands to X. Did legal 
title pass under this conveyance? 

3. A delivered to B a deed with 
covenant of warranty. B took 
possession of the lands. At the 
time A did not have title, but he 
subsequently acquired it. Under 
these circumstances, what are B's 
rights? 

4. A hired a horse of B, a liv- 
eryman, at Orange, stating that 
he hired it for a trip to Newark 
and return. Instead he drove the 
horse to Morristown, where it be- 
came frightened, ran away, and 
was injured. Is A answerable in 
damages for the injury to the 
horse? 

5. A brewer sold ale in barrels. 
The buyer agreed to return the 
barrels, but, if not, he was to pay 
$2.00 for each barrel not returned. 
Did the title of the barrels pass to 
the buver? 
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6. A, for a consideration, hired 
a watch to B for one month. Dur- 
ing the month B lost the watch, 
and C found it. During the 
month can A, after demand and 
— maintain trover against 

7. A devised lands to B, on con- 
dition that he pay C $1,000. B 
accepted the benefit of the devise. 
Can C maintain a suit at law 
against him for $1,000? 

8. A delivered a horse to B as 
a gift. Later B, knowing A then 
to be needy, promised to pay him 
$200 for the horse. Can a suit be 
maintained on this promise? 

9. A authorized B, by a duly 
executed and recorded power of 
attorney, to make a conveyance 
under seal of his (A’s) lands. B, 
accordingly, by a deed in his own 
name, and in which he described 
himself as A’s agent, conveyed to 
C. Did the legal title pass under 
this deed? 

10. A, in his own name borrow- 
ed money of B, without the au- 
thority of his partner. Later, 
without the knowledge of his 
partner, he applied this money for 
the benefit of his firm. Can B 
maintain a suit at law against the 
firm? 

11. What is the legal effect of 
knowingly making a promissory 
note payable to the order of a fic- 
titious person? 

12. Decedent held an unexpir- 
ed lease of a house and lot. Has 
the administrator any rights or 
duty in respect of this property, 
and, if so, what? 

13. Testator devised land to A. 
The day after the testator’s death 
a judgment creditor of the devisee 
levied upon the land, and subse- 
quently took the sheriff’s deed for 
the property under the execution 
sale. Immediately after probate, 
A conveyed the land for value to 
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B, who knew of the sale. Who 
has title to the land? 

14. A contracted to convey 
land to B, who was prevented by 
an accident from appearing at the 
time fixed in the contract for de- 
livery of the deed and for pay- 
ment. The next day B tendered 
the price and demanded a deed, 
which A refused. Can B main- 
tain—(a) An action at law for 
breach of contract? or (b) A suit 
for specific performance? 

15. A conveyed land to B, and 
took his unsecured note for the 
price. B then, for full value, con- 
veyed to X, who knew that B had 
not yet paid A. B having become 
insolvent, A sues X to have the 
amount of the note charged upon 
the land. Should he succeed? 

16. An executor filed his final 
account, which was allowed by 
decree. The account and decree 


showed a balance to be disposed 
of according to the will. 


He fail- 
ed to pay a legacy. Fifteen years 
after the decree was filed, the leg- 
atee brought suit in equity against 
the executor for the legacy. The 
executor pleaded the Statute of 
Limitations. Is the plea good? 

17. A city, pursuant to its 
charter, re-paved a public street 
on which there was a large retail 
store. During the time of the 
work the street was necessarily 
closed for travel in front of the 
store, and the owner suffered in 
consequence a great loss of busi- 
ness. He sued the city for dam- 
ages. Should he recover? 

18. Two persons owned a store 
and conducted business therein. A 
customer having been injured by 
falling from defective steps at the 
entrance, sued one of the owners 
and recovered judgment against 
him for negligence in permitting 
the steps to be out of repair. De- 
fendant paid the judgment. Can 
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he recover from his co-owner any 
part of the sum paid? 

19. A sheriff having an execu- 
tion upon a judgment for $500, 
levied upon the stock in trade 
(valued at $10,000) belonging to 
a jeweler, and closed his place of 
business for several days. The 
jeweler then sued the sheriff in 
trespass. Will the writ of exe- 
cution in these circumstances pro- 
tect the sheriff for his levy? 

20. In an indictment for obtain- 
ing money by false pretences, the 
scienter was omitted.. What is 
the legal effect of the omission, 
and how should objection thereto 
be made? 

21. What interest has a widow 
in the real and personal estate of 
her husband who died intestate 
without having had children? 

22. A corporation whose char- 
ter gave it no power of holding 
real estate, and whose purposes 
required no such holding, obtain- 
ed a judgment against its debtor, 
and at the sale thereunder pur- 
chased his real estate and took 
a deed therefor in its corporate 
name, Can it legally hold the title? 

23. A person who had been con- 
victed of perjury was offered as a 
witness. What advantage may 
the opposing counsel take of such 
conviction, and how may he do 
so? 

24. What degree of evidence is 
sufficient in civil cases? What in 
criminal cases? 

25. In a declaration on contract 
the plaintiff alleged that he had 
endorsed a note drawn to his or- 
der and delivered it to defendant 
for collection on his (plaintiff's) 
account; that the defendant col- 
lected the note, but did not pay 
the plaintiff the amount collected. 
The defendant pleaded the gen- 
eral issue, and gave notice that 
the note was sent to him in set- 
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tlement of money borrowed of 
him by plaintiff’s father. Plain- 
tiff moved to strike out the no- 
tice. Should his motion prevail? 

26. What is a departure in 
pleading? 

27. If there be issues both of 
law and of fact, which must first 
be tried? 

28. A complainant is satisfied 
that the plea in equity filed by 
defendant is good as a plea, but 
is not true. What course should 
he take? 

29. How should a defendant in 
equity having a single affirmative 
defense, decisive of the contro- 
versy, set it up in order to avoid 
giving discovery in aid of the 
case stated in the bill? 

30. What is a disclaimer, and 
in what circumstances may it be 
used ? : 


COUNSELORS’ QU«éS8TIONS. 
1. Can a state impose, for the 
privilege of doing business with- 


in it, a license tax upon traveling 
agents from other states, when 
none is imposed upon its own 
people? 

2. A delivered a deed to B. The 
execution of the deed was not ac- 
knowleged by A. Did title pass 
under this deed? 

3. A delivered a deed with cov- 
enant of warranty to B, who 
conveyed to C, who took posses- 
sion. A did not have title to the 
lands. (a) While C is in posses- 
sion, can he sue on A’s covenant? 
(b) Can he sue on A’s covenant 
after he is ejected by the real 
owner? 

4, A executed a mortgage of 
personalty and delivered it to B 
as a gift. The mortgage was 
conditioned (but contained no 
covenant) for the payment of 
$1,000 on January 1, following its 
date. (a) Can B, on non-perform- 
ance of the condition, enforce the 
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mortgage? (b) If he can, and 
$1,000 is not realized, can he 
maintain a suit against A for the 
deficiency? 

5. A hired a horse and carriage 
of B, a liveryman, for a drive. B 
made no representations as to the 
temper or disposition of the horse, 
nor did A make any inquiry with 
respect thereto. The horse in 
fact (as the liveryman knew) 
feared automobiles. In  conse- 
quence of this, A was injured. 
Can he maintain an action against 
B? 

6. A farmer delivered wheat to 
a miller, who gave him a storage 
receipt therefor and agreed either 
to return other wheat of the same 
quality or pay at the market rate 
when demanded. Did the title to 
the wheat pass to the miller on 
delivery ? 

7%. A owed B $1,000. While the 
debt was owing, B promised A 
not to sue for the debt if the lat- 
ter would deliver to him C’s de- 
mand note in that amount. A 
tendered B the note of C, accord- 
ingly, but B refused to receive 
it. Under this state of facts has 
A any defense to an action by B 
for the debt? 

8. What is meant by “novation” 
in the law of contract? 

9. A conveyance of lands was 
made, the grantee therein named 
being “The Boston Store.” This 
was the partnership name used 
by John Jones and William Smith, 
the purchasers. Did legal title 
pass under this conveyance? 

10. An agent, without author- 
ity or consent of his principal, au- 
thorized X to receive moneys be- 
longing to the principal. Can the 
principal hold the agent respon- 
sible for the moneys collected by 
xX? 

11. A promissory note was dat- 
ed July 1st, but the consideration 
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was not given and the note was 
not delivered till thirty days later. 
It was payable “on demand with 
interest,” but stated no date from 
which interest should run. From 
what date does interest run? 

12. Describe the functions of a 
substituted administrator and 
contrast them with the functions 
of an administrator de bonis non, 

13. Testator bequeathed to his 
nephew a certain mortgage for 
five thousand dollars, and to his 
son all the residue of his estate. 
The residue was about five thou- 
sand dollars, and the debts of the 
estate amounted to about the 
same sum. Should the debts be 
paid from the mortgage or the 
residue, or both? 

14. A, by way of gift, made a 
deed for certain land to a church 
corporation. By mutual mistake 


the description of the land given 
was void for uncertainty. 


A has 
since died. Can the church main- 
tain a suit to reform the deed? 

15. A owned land which had 
descended to him charged with a 
mortgage made by his ancestor, 
A died intestate, owing the land 
(which was still subject to the 
mortgage), and also owning per- 
sonalty. Should the mortgage be 
paid from the land or the person- 
alty? 

16. A and B agreed verbally 
that A should buy land at an auc- 
tion sale for their joint account 
and take a conveyance to them 
both. A bought the land, paying 
for it with his own money, and 
took a deed in his own name. B, 
immediately after the sale, and 
before the conveyance, tendered 
to A one-half of the price and de- 
manded that the deed be made to 
them both, which request A re- 
fused, B sues A in equity to com- 
pel him to convey a half interest 
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in the land to him, B. 


succeed? 

17. In an action in trespass to 
land, in a court for the trial of 
small causes, defendant pleaded 
title. The justice, notwithstand- 
ing the plea, gave judgment for 
plaintiff, issued execution and di- 
rected the constable to levy upon 
defendant’s goods. Constable 
having sold the goods on execu- 
tion, that defendant sues the jus- 
tice for damages. Can he re- 
cover? 

18. A surgeon, believing that 
his patient’s safety required a 
dangerous surgical operation, to 
which the patient objected, per- 
suaded the patient to submit to 
a minor operation for another 
purpose. While the patient was 
unconscious from the anaesthetic 
given, the surgeon performed the 
dangerous operation successfully. 
On recovering, the patient sued 
the surgeon for assault and bat- 
tery. Defendant pleaded leave 
and license. Is the plea good? 

19. By the negligence of the 
driver of a trolley car, A was run 
over and killed. The decedent 
left no widow or kin who cculd 
be ascertained. One of his cred- 
itors took out administration of 
his estate and sued the tro!ley 
company for damages for causing 
his death. Can the administrator 
recover? 

20. A detective overheard a 
factory employee explain to his 
accomplice the details of a plan 
of the employee for stealing the 
goods of his employer. The de- 
tective arrested the two men upon 
the charge of an attempt to steal. 
There was no other evidence 
against them. Should they be 
held for indictment upon that 
charge? 

21. An infant, by his false and 
fraudulent representation that he 


Can he 
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was of age, obtained goods on - 


credit. When sued for their price, 
he pleaded his infancy in avoid- 
ance of payment. The vendor 
thereupon brought replevin for 
the goods. Can he recover. 

22. The directors of a corpora- 
tion, without fraud but without 
express authority from the stock- 
holders, executed a mortgage for 
a large amount on all the proper- 
ty of the corporation and propos- 
ed using the money to be borrow- 
ed thereon in a way not ultra 
vires, but thought by a majority 
of the stockholders to be preju- 
dicial to the welfare of the com- 
pany. Have the stockholders any 
legal remedy? 

23. A witness who had _ been 
convicted of perjury denied un- 
der cross-examination such con- 
viction. May his denial be con- 
tradicted ? 

24. In a suit by A, B and C, 
trading as C & Co., against D 
upon an alleged contract for the 
sale of iron, is an admission by 
A that the iron was his individual 
property and not that of the firm, 
relevant as against B & C? 

25. Plaintiff brought suit to re- 
cover amount due on coupons cut 
from bonds. Defendant pleaded 
that the bonds were secured by a 
mortgage, and that, by statute, 
suit could not be maintained on 
the coupons before the mortgage 
was foreclosed. Plaintiff replied 
that the defendant had promised, 
before suit brought, to pay the 
coupons according to their tenor 
and effect. Defendant demurred. 
Should the demurrer be sus- 
tained? 

26. To a declaration on con- 
tract the defendant pleaded: (1) 
Pendency of another suit for the 
same cause of action between the 
same parties. (2) General issue. 
Plaintiff moved to strike out the 


first plea. Should his motion pre- 
vail? 

27. Upon what ground, and 
how, in a court for trial of small 
causes, may a suit be removed 
directly to the Supreme Court? 

28. Complainant filed a bill for 
an account by defendant, as com- 
plainant’s agent, of rents collected 
by defendant from a house, the 
title to which was in complain- 
ant’s name. The defendant de- 
nies the complainant’s right to 
the rents on the ground of a re- 
sulting trust. How should he 
plead the defense? 

29. To a bill to foreclose a 
mortgage for both principal and 
interest, a plea purporting to be 
to the whole bill, was filed setting 
up that the mortgage contained 
a covenant that should the wife 
of the mortgagor survive her hus- 
band and recover dower in the 
mortgaged premises the value of 
the dower should be credited on 
the principal of the mortgage. Is 
the plea a good one? 

30. It appearing on the face of 
a bill in equity that persons not 
made defendants therein were 
parties interested in the subject- 
matter of the suit, how should 
objection thereto be raised? 


ADMISSIONS TO N. J. BAR. 


The following were admitted at 
the February term as attorneys 
and counselors: 


ATTORNEYS. 


W. K. Flanagan, Rayimond C. 
Matthews, Harold Depew, Milton 
M. Unger, Newark; James J. 
Quill, Leon Kaplan, Thomas A. 
Christopher, Jersey City; Charles 
W. Letzgus, Lawrence B. Reader, 
Albert S. Woodruff, Camden; 
Chauncey W. Moore, Jacob R. 
Lefferts, Harry Loeb, Passaic; 
Hervey S. Moore, Alexander 
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Trapp, Trenton; John H. Cooper, 
Arlington; Garrett Z. Demarest, 
Demarest; Ernest T. William- 
son, Englewood; W. G. Hodgson, 
Haddonfield; Amadeus Valente, 
Hoboken; John P. Kirkpatrick, 
Jamesburg; Harry E. Newman, 
Lakewood ; Philip Goodell, Mont- 
clair; Henry H. Savage, Mount 
Holly; Everitt Colby, Orange; 
Daniel D. Walton, Jr., East Or- 
ange; Walter L. Glenney, Plain- 
field; Grover C. Richman, Pitman 
Grove; John W. Davis, Pedrick- 
town; George E. Quigley, Pali- 
sade; Horton H. Curren, Ruther- 
ford; John B. Smith, Jr., Wood- 
cliffe Lake. 
COUNSELORS. 

Otto A. Stiefel, George B. Ast- 
ley, Theodore D. Gottlieb, W. 
Eugene Turton, Edward T. Case- 
bolt, Samuel Kalisch, Jr., Henry 
Pomerehne, Newark; William 
Van Buskirk, Jersey City; E, Le 
Ciere Vogt, Jr., James A. Patter- 
son, Hoboken; C. Arthur Bolte, 
J. Wharton Stokes, Theodore W. 
Schimpf, Henry W. Schneider, 
Atlantic City; Aaron A. Melnik- 
er, Bayonne; John R. Connolly, 
Elizabeth; Louis O. _ Barton, 
Plainfield; Horace [*. Sutton, 
Camden; Andrew J. C. Stokes, 
Freehold; Ernest W. Lloyd, Cape 
May City; John H. Hutchinson, 
Bordentown; William M. Seu- 
fert, Englewood; Henry O. Burt, 
Millville; Charles Jones, Mont- 
clair; Stephen F. Somogyi, Perth 
Amboy; Benjamin Stevens, Vine- 
land; Alexander J. Schem, West 
Hoboken. 


NEW PROSECUTOR SWORN IN. 

Prosecutor C. Addison Swift, 
Assistant Prosecutor Walter L. 
Hetfield, Jr., and District Court 
Judge C. McK. Whittemore were 
sworn into office on March 12 in 
the Union county court. The 
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oath of office was administered by 
County Clerk J. C. Calvert be- 
fore Judge E. S. Atwater. The 
retiring prosecutor, N. C. J. Eng- 
lish, made a lengthy speech, re- 
viewing his work in office and 
thanking the court for its uniform 
courtesy. 

Remarks were also made by Mr. 
Swift, Mr. Hetfield and Judge 
Whittemore and eachone was pre- 
sented with a bouquet of flowers. 


OBITUARIES. 
MR. HENRY YOUNG. 

Mr. Henry Young, county 
prosecutor of Essex county, died 
at his home, 1078 Broad street, 
Newark, on March 30, from ery- 
sipelas, complicated by septic 
poisoning, and congestion of the 
lungs. His condition had been 
critical for more than a week. 

Mr. Young was taken ill March 
12. He appeared in court that 
day and conducted the case 
against a young man in whose 
trial a large medicine chest, filled 
with bottles, figured as an exhibit. 
Three times the chest was upset 
in the court room and the fumes 
from the spilled contents of the 
bottles encouraged the erysipelas 
germs already in Mr. Young's 
system. 

The prosecutor went home in 
the afternoon feeling ill, and a 
fever rapidly developed. His con- 
dition remained unchanged for a 
week and then a slight betterment 
was observed, but it was of short 
duration. When the lungs be- 
came infected serum injections 
were resorted to, but the malady 
with the complications progress- 
ed and late yesterday Mr. Young 
lapsed into a semi-conscious state 
and lost consciousness entirely 
several hours before the end. His 
wife and three sons were at his 
bedside when death came. 
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Mr. Young was the second son 
of the late Charles E. Young, ana 
was born in Newark, October 24, 
1844. He obtained a primary edu- 
cation in the private school of 
William Bradley, and after com- 
pleting that preparatory course 
entered Princeton as a sophomore 
in 1859. Graduating in 1862, Mr. 
Young secured a place in the of- 
fice of Frederick T. Frelinghuy- 
sen, where he read law previous 
to taking a course at the Harvard 
Law school. He was admitted to 
practice as an attorney by the Su- 
preme court of New Jersey at the 
November term, 1865, and three 
years later became a_ counselor. 
The degree of master of arts was 
conferred on him by Princeton in 
1865. 

Appointment as assistant Unit- 
ed States district attorney came 
to Mr. Young in 1867, and he 
served in that capacity until 1873. 
Three years later Mayor Henry 


J. Yates designated him as city 


counsel. When William H. F. 
Fielder was elected in 1880 as a 
Democrat he asked Mr. Young to 
remain as head of the city law de- 
partment, and Mr. Young’s abil- 
ities as a municipal lawyer were 
further recognized by Mayor 
Lang, when the latter assumed 
the executive chair in 1882, a re- 
appointment being tendered. 

Mr. Young retired from public 
service in 1884, and did not re- 
enter it until 1903, when Mayor 
M. Doremus invited him to again 
assume the duties of city counsel. 

On the expiration of the term 
of Chandler W. Riker as prose- 
cutor of the pleas, Governor Mur- 
phy named Mr. Young for the 
post and he took the oath of of- 
fice May 17, 1904, having resign- 
ed as city counsel two weeks pre- 
viously. 
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Mr. Young was a member of 
the Lawyers’ club and was chair- 
man of the committee on admis- 
sions to the State Bar Association. 
He was also a member of the 
board of governors of the Essex 
club. 

At Mr. Young's funeral the 
pall-bearers were: Justice Wil- 
liam S. Gummere, Vice-Chancel- 
lor John R. Emery, Attorney- 
General Robert H. McCarter, for- 
mer Governor Franklin Murphy, 
Frederick Frelinghuysen, I. New- 
ton Van Ness, Oscar Keen, Cort- 
landt Parker, Jr., John O. H. Pit- 
ney and George W. Hubbell, of 
New York. 

The Essex county Bar Associ- 
ation on April 2 drafted the fol- 
lowing resolution as to the death 
of Mr. Henry Young, and the 
same was entered on the minutes 
of the Association: 

“Tis mind grasped with ease 
the principles of law as a pro- 
found science, and he was rec- 
ognized throughout the state as 
one who possessed an intimate 
knowledge of constitutional and 
municipal law. 

“As he had mastered these im- 
portant branches of the law, so 
likewise did he master the crim- 
inal law, and discharged with 
great ability and spotless integ- 
rity the important duty of the 
prosecution of the pleas of this 
county. 

“Tn all the relations of life he 
was pure, honest and honorable, 
and in friendship sincere and 
true. 

“The Bar of Essex county 
therefore resolve that in the 
death of Mr. Young they have 
parted with one of their most 
honorable and _ distinguished 
members, and that in common 
with the citizens of Newark and 
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Essex county, they have sustain- 
ed a great loss.” 


M&. CORNELIUS CHRISTIE. 


Mr. Cornelius Christie, of Hack- 
ensack, died March 7, at his home, 
He was seized, four days previ- 
ously, with an attack of paralysis 
which prostrated him and left him 
in almost a comatose state, scarce- 
ly aware of the friendly ministra- 
tions and tender solicitude of his 
devoted relatives. 

Mr. Christie was a man of quiet 
and retiring habits, but under cov- 
er of his unassuming disposition 
he exercised a distinct power for 
the betterment of his neighbor- 
hood. His life was varied, run- 
ning its course as student, lawyer, 
legislator, editor, mayor and last 
of all that of counsel to the mu- 
nicipality of which he was the first 
Mayor, 1894, and re-elected the 
following term. 

Mr. Christie was the son of 
David and Anna_ Brinkerhoff 
Christie. He was born in English 
Neighborhood, now Leonia, De- 
cember 6, 1835. His preparatory 
studies were at the well-known 
classical school conducted by the 
Rev, John Mabon, in Hackensack. 
This was followed by a course at 
Yale, graduating with the class of 
55. Then after a year at the Har- 
vard Law School he read law at 
the office of Mercer Beasl:y, 
Trenton, and completed his stud- 
ies at the office of Chancellor 
Abram O. Zabriskie, Jersey City. 
Mr. Christie was admitted to the 
New Jersey Bar at the lebruary 
term, 1860, and as a counselor 
three vears later. He ever stood 
high in the regard of his associ- 
ates and professional colleagues 
for his knowledge of real estate 
questions. He was honored by 
the county Bar as its president. 

Mr. Christie was elected to the 
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assembly in 1867, and again in 
1868, filling the responsibility 
with credit. He essayed the du- 
ties of editor from 1870 to 1876, 
when he published the “New Jer- 
sey Citizen” in Hackensack. This 
was first a weekly and later was 
issued twice a week. This was 
independent with Democratic 
leanings and had a mission to 
raise the grade of journalism with 
the result that it formed a stim- 
ulus to its competitors and filled 
its field with credit to the com- 
munity. Since the journalistic 
days Mr. Christie has devoted 
himself to his office practice to the 
development of real estate, and 
the promotion of all such as might 
help his home town. He was the 
president of the Borough Club re- 
cently organized, and had done 
much to bring about its success; 
he was also an officer in the Ber- 
gen County Historical Society, 
and contributed considerable data 
to the society both from family 
records and general research, 


MR, GEORGE R. DUTTON, 


Mr. George R. Dutton, of En- 
glewood, died March 4, from 
Bright’s disease. He was found 
dead in bed in the morning, “pass- 
ing away as if in sleep.” He died 
almost in harness for he had be2n 
attending to business the day pre- 
vious. For about a year his 
health had been declining, follow: 
ing an attack of grip, coupled with 
the sad death of his devoted sis- 
ter, Miss Emily C. Dutton, who 
presided over his home. Since her 
death last August, he had never 
been like himself, and never ral- 
lied from the shock of bereave- 
ment. He is survived only by his 
brother, Maj. C. E. Dutton, U. 
S. A. 

Mr, Dutton was born at Wal- 
lingford, Conn., August, 1834, the 
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son of the late Samuel H. and 
Emily C. Dutton, of that place. 
In 1850 he went to New Bruns- 
wick to study law at the office of 
Cornelius S. Hardenbergh, and 
there acquired a deep and practi- 
cal knowledge of the principles of 
equity, which as a_ foundation 
stood him in good service during 
a long and honorable career in his 
profession. Associated together 
in this office as fellow students 
were two young men, Jonathan 
Dixon, afterwards Supreme court 
justice, and George R. Dutton, 
both of whom won wide respect 
for their distinguished ability. 
They formed a lasting friendship, 
which continued lifelong. 

Mr. Dutton was admitted to the 
Bar in New Jersey at the Novem- 
ber term, 1857, but did not be- 
come a counselor until the No- 
vember term, 1874. He was also 
admitted to the New York Bar 
in 1860. He went to Englewood 
in 1874, and made his home at the 
old Englewood House. 

Mr. Dutton’s relationship with 
his fellow lawyers was always 
helpful and cordial. On the for- 
mation of the Bergen Bar Associ- 
ation he became its first president. 
He was also a member of the New 
Jersey State Bar Association. 
During his many years of activity 
he won a large place in the esteem 
of his colleagues for his thorougti 
knowledge of law, more especially 
in relation to real estate. His 
painstakingly methodical habits 
and scrupulous exactness made 
him safe and reliable, and his sig- 
nature to a search or any other 
document was a source of confi- 
dence because of the assurance 
inspired by his dominant charac- 
teristics. 

His official sphere was limited 
to police justice, and also as city 
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attorney in his home town. In 
the latter capacity he enjoyed 
great respect and esteem. He was 
a director of the Palisades Trust 
and Guaranty and Trust Company 
and an active member of St. 
Paul’s Church. 


MR, DENNIS B. RYAN. 


Mr. Dennis B. Ryan, a promi- 
nent young lawyer of Jersey City, 
died suddenly in his office in the 
Fuller building, on March 23. Mtr. 
Ryan was admitted to the N. J. 
Bar at the February term, 1895, 
as an attorney, and at the Novem- 
ber term, 1905, as a counselor, He 
was prominent in the affairs of 
the Jersey City lodge of Elks and 
held the office of librarian for sev- 
eral years. Mr. Ryan was unmar- 
ried. 





FINER FEELINGS RECOGNIZED. 


The question of preferences 
under the bankruptcy law has 
received much attention from the 
Federal courts, but in no case has 
a more sensible opinion been ren- 
dered than that made by Judge 
Speer, of the U. S. District court, 
Southern District of Georgia, in 
the case of Macon Grocery Co. v. 
Beach, 19 A. B. R., 558. The 
learned and feeling judge in giv- 
ing the opinion of the court says: 
“Even though a bankrupt has 
knowledge of his insolvency, if 
the payment is trivial and is 
made for the current and obvious 
expenses of one’s daily life and 
habits, there is no hard and fast 
rule which will oblige the court 
to regard the transaction inimical 
to the bankruptcy law nor, by 
parity of reasoning, do we deem 
the court obliged to conclude, be- 
cause the other creditors might 
have each received an infinites- 
imal benefit, if the payment had 
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not been made, that such payment 
necessarily, naturally and logi- 
cally shows an intent to prefer 
such creditor over the other cred- 
itors. Indeed, the payment here 
upon which the creditors rely 
seems to afford a fit occasion for 
the application of the maxim, ‘De 
minimis non curat lex.’ Since the 
debts of Beach amounted to 
$13,000, and since his cee to 
Keith was of only $2.75, the dis- 
advantage which —_ creditor 
suffered because of such payment 
was less than 1-4000 of his debt. 
For instance, one of the petition- 
ing creditors, whose’ claim 
amounts to $84, would receive but 
a fraction over one cent. Can 
such a payment, then, justify the 
presumption that Beach intended 
a preference? We do not think 
so. The transaction was a baga- 
telle. It was neither immoral nor 
fraudulent. To apply the gen- 
eral presumption here would 
make it dangerous for a person in 
insolvent circumstances to buy 
and pay for a sack of flour, a flitch 
of bacon, or a bag of potatoes. To 
avoid bankruptcy, his family mus¢ 
starve. The soda water and lem- 
onade to the value of 50 cents, 
with which Beach allays the thirst 
proper to his clime, were inex- 
pensive refreshments, as innocu- 
ous as the ‘cup which cheers, but 
not inebriates.’ More debatable 
is the effect of coca cola. But 
his purchase of this mysterious 
elixir amounted to only five cents, 
The bar of soap, worth five cents, 
is without the pale of judicial dis- 
cussion. It is true that there was 
a dressed doll, the price of which 
was more extravagant. This was 
$2.15. Beach testifies that it was 
‘for a present.’ The evidence 
fails to disclose upon whom this 
marvel of art and fashionable 
millinery was bestowed. It, how- 
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ever, appears that Beach is a 
bachelor—an ‘old bachelor,’ we 
presume—and perhaps the ‘dress- 
ed doll’ made happy the heart of 
some tiny maiden, whose lovely 
face and graceful form brought 
back to the veteran and hapless 
heart of the alleged bankrupt the 
memory of features which ‘love 
used to wear,’ in the words of Os- 
sian, ‘sweet and sad to the soul, 
like the memory of joys that are 
gone.’ We conclude, therefore, 
that the payment of 606 cents for 
soda water, coca cola and one bar 
of soap, and $2.15 for a dressed 
doll, in the absence of all other 
evidence to that end, does not 


raise the presumption of an in- 
tent to give to the creditor paid 
a preference over his other cred- 
itors.” 





A JURYMAN’S TRIBUTE. 
{Lines written to Hon. Charles C. Black, Circuit 
Court Judge. ] 


Dear Sir—I tak’ up my pen 
To voice the sentiments of the jurymen, 
For I wad like ye to ken 
You’re not neglected 
By the jurors, ‘‘three score an’ ten,”’ 
But highly respected. 


I wadna’ tell ye what they say, 

As yet sit there day after day, 

Aboot your justness an’ fair play 
An’ ither things, 

Because ye might get ower gay 
An’ flap your wings. 


I’ll say ae thing, an’ that’s no’ twa; 
Although we hae na studied law, 
Ye speek sae plainly that we a’ 
Can understand. 
Ye cleek your words in claise fu’ braw, 
Not second-hand. 


There’s ae thing that they a’ declare: 
While you are sitting in your chair; 
Ye listen wi’ the greatest care 
To a’ that’s said, 
An’ then your charge is nocht but fair, 
An’ plainly made. 


The time is very near at hand 
When the jury must disband, 
Sae that ithers may tak’ the stand 
In April term. 
May he hae as guid a hand, 
Wi’ hearts as warm, 


Sae noo I'll finish up my rhyme, 
Inspired by the Muses nine, 
By wishing ye for He baad Syne’’ 
Mony happy day 
To worship at Willie Blackstone's shrine— 


“Yours be the praise.’’ 
ALEXANDER BELL. 
Paterson, February, 1908. 





